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historic resource. (See AR 5: 1006.) Panoramic and the City both take issue with

the Albany Alternative's demolition of the CMS. Yet, demolition is not

unreasonable in this scenario because (l) efficient use of the University's limited

land resources is one of the objectives of the 2020 LRDP (AR 104:15404); (2) the

University does not need two 60,000 seat stadiums; and (3) the CMS must be

demolished if it is not seismically upgraded, because an unused, unmaintained,

seismically poor structure is an unacceptable safety and financial liability. The

EIR describes the Albany Alternative in sufficient detail "to allow meaningful

evaluation, analysis, and comparison" with the Integrated Projects. (Guidelines §

15126.6(d); AR 5:1006-11 [describing other features of the Albany site making it

more or less desireable to the proposed project]. )

3. FINDINGS

Petitioners Oaks and Panoramic argue that several of The Regents' findings

are not supported by substantial evidence in the record. Specifically, Oaks argues

that: (I) the findings are legally inadequate because they do not mention tree

removal; and (2) findings related to cumulative impacts to cultural resources are

not supported by substantial evidence. Panoramic alleges that substantial evidence

does not support the finding related to the impact of new lighting at eMS on

historic resources or the finding that several impacts are unavoidable. (See

Panoramic's Opening Brief, filed July 23,2007, pp. 48-49.) Both Oaks and

Panoramic argue that the findings related to project alternatives are not supported

by substantial evidence. Finally, Oaks argues that the Statement of Overriding
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Considerations is not supported by substantial evidence because the Statement of

Overriding Considerations is based on legally inadequate findings related to

impacts on biological, cultural and archaeological resources, and the Statement of

Overriding Considerations is incoherent and vague.

Guidelines section 15091(a) provides that:

No public agency shall approve or carry out a project for which an
EIR has been certified which identifies one or more environmental
effects of the project unless the public agency makes one or more
written findings for each of those significant effects, accompanied'
by a brief explanation of the rationale for each finding. The possible
findings are:

(1) Changes or alterations have been required in, or incorporated
into, the project which avoid or substantially lessen the significant.
environmental effect as identified in the final EIR.

(2) Such changes or alterations are within the responsibility and
jurisdiction of another public agency and not the agency making the
finding. Such changes have been adopted by such other agency or
can and should be adopted by such other agency.

(3) Specific economic, legal, social, technological, or other
considerations, including provision of employment opportunities for
highly trained workers, make infeasible the mitigation measures or
project alternatives identified in the final EIR.

(See also § 21081(a).) A lead agency's findings must be supported by substantial

evidence in the record. (See § 21081.5; see also Guidelines § 15091(b).)

Guidelines section 15093 governs statements of overriding considerations:

CEQA requires the decision making agency to balance, as
applicable, the economic, legal, social, technological, or other
benefits of a proposed project against its unavoidable environmental
risks when determining whether to approve the project. If the
specific economic, legal, social, technological, or other benefits of a
proposed project outweigh the unavoidable adverse environmental
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effects, the adverse environmental effects may be considered
"acceptable."

(Guidelines § 15093(a); see also § 21081(b).) When a lead agency approves a

project that has significant and unavoidable environmental effects, the agency

must "state in writing the specific reasons to support its action based on the final

EIR and/or other information in the record." (Guidelines § 15093(b).) A

statement of overriding considerations must be supported by substantial evidence

in the record. (Guidelines § 15093(b).)

In determining whether administrative findings are legally sufficient, a

reviewing court must resolve reasonable doubts in favor of the findings and the

decision. (See Topanga Assn. for a Scenic Community v. County ofLos Angeles

("Topanga") (1974) 11 Ca1.3d 506,514. Administrative findings need not be

stated with the formality required in judicial proceedings. (See Swars v. Council

ofCity ofVallejo (1949) 33 Ca1.2d 867, 872, citing Meeker & Co. v. Lehigh Valley

R. Co. (1915) 236 U.S. 412.) The court may not substitute its views for that of the

lead agency or reweigh conflicting evidence presented to that body. (See

Sequoyah Hills, supra, 23 Cal.App.4th at 717, citing California Manufacturers

Assn. v. Industrial Welfare Com. (1980) 109 Cal.App.3d 95, 106.) Administrative

findings are accorded a strong presumption of regularity. An abuse of discretion

must be shown to overcome that presumption. (See Sequoyah Hills, at 717, citing

Code Civ. Proc. § 1094.5; and Youngblood v. Board ofSupervisors (1978) 22

Ca1.3d 644,651, fn. 2.)
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The court finds that The Regents adopted a thorough set of Findings that

are supported by substantial evidence in the record. (AR 3:447-508.) In addition,

as required by CEQA and the Guidelines, The Regents adopted a Statement of

Overriding Considerations before it certified the EIR and approved the SAHPC.

(AR 3:521 [December 2006 meeting minutes]; AR 3:540 [The Regents' December

2006 meeting transcript]; see also AR 3:508.) The Court concludes that The

Regents The Statement of Overriding Considerations both appropriately identifies

the impacts which remain significant and unavoidable, and explains why the

Integrated Projects should proceed despite those impacts. (AR 3:503-6.)

a. Removal of Trees

Oaks argues that the findings are legally inadequate because they do not

"mention" the removal of trees "that give the area west of the Stadium its unique,

rustic character." (Oaks' Opening Brief, filed July 24,2007, p. 41.) The impact,

Oaks contends, "is per se significant and must be fully disclosed in the Findings."

(Id.) As previously discussed, the EIR contains a legally adequate analysis of the

biological resource impacts related to removal of trees from the area west of the

CMS. The University determined in its Initial Study (1) that the 2020 LRDP EIR

adequately analyzed the biological impacts that could result from tree removal

associated with construction and development under the 2020 LRDP; and (2) that

such impacts would be insignificant after implementation of mitigation measures

and continuing best practices adopted as part of the 2020 LRDP. (AR 3:565-67;

see also Initial Study, AR 3:585-86 [continuing best practices and mitigation
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measures incorporated into the Integrated Projects for biological resources].)

CEQA does not require the University to make a new finding addressing the

biological impact of this tree removal in the Findings, because that impact is less

than significant. (See Guidelines § 15091(a).) The Findings adopts the 2020

LRDP's mitigation measures and continuing best practices. (AR 3:508.) They

also incorporate by reference The Regents' Findings from the 2020 LRDP EIR

certification, which include the 2020 LRDP EIR's conclusions regarding

biological impacts. (AR 3:448; 102:15014-18.)

b. Cumulative Impacts to Cultural Resources

Oaks contends that the Findings' analysis of cumulative impacts to cultural

resources is flawed because the Findings identifies a possible significant impact,

but does not (l) formally list it as a significant impact, (2) propose mitigation for
~

it, or (3) determine that other considerations outweigh it. This argument relates to

a relatively small element of the Integrated Projects: the potential removal of the

two houses at 2241 and 2243 College Avenue. This potential removal is

addressed as a potentially significant project impact in both the EIR (AR 4:807-

08) and the Findings (AR 3:461). The Regents adopted two mitigation measures

to address this impact. (Id.)

The identified impact might become a potential cumulative impact when

considered together with the potential removal of the house at 2526 Durant

Avenue, which is not owned by the University. (AR 4:812, 104: 15592-98.) The

City will ultimately determine whether 2526 Durant Avenue is removed and
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whether there will be a significant cumulative impact or whether it will be

avoided. The findings explicitly address this potential cumulative impact. (AR

3:463.) Arguably imperfect, this satisfies CEQA's concerns with public disclosure

and informed decision-making and is not an abuse ofdiscretion.

c. CMS Lighting

Currently, CMS has no permanent lighting. For nighttime events, the

University uses temporary lights, which are inefficient operationally, financially

and environmentally. (AR 7:1651,37:9231 32; see also AR 43:10759,10788,

10793, 10800-01 [describing the existing temporary condition].) The "temporary

lights are brought in by truck and operated by diesel generator, and are more likely

to result in unwanted air quality, noise and glare impacts than permanent lights

would be." (AR 7:1651.) To improve the situation, the University plans to install

a permanent lighting system that has two parts: (1) a series of lights integrated

into the roof profile of the press box on ~he west side of the CMS and arranged

horizontally; and (2) four state of the art lighting stanchions on the east side of the

CMS. (AR 4:650-53.) This is part of Phase 2 of the CMS Project. (AR 4:672­

73.) The profile of the new lighting stanchions would reduce the width of the

objects visible above the bowl of the CMS. (AR 4:650.) On the east side, the

proposed lighting stanchions would extend approximately 120-130 feet above the

playing field and approximately 58 feet above the existing east rim (AR 4:650;

7: 1494) approximately the same height as the existing flag poles. (AR 4:650.)

The permanent lights on the CMS' s east side would be 70 feet lower than the
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height ofthe temporary lighting system. (AR 4:650; 16:4007.) On the west side

of the CMS, the temporary lights extend approximately 120-130 feet above the

playing field; the permanent lighting would be mounted above the press box and

thus would only extend approximately 100 feet above the playing field. (AR

4:650.)

The EIR discusses the impact that the four stanchions might have upon the

historical character of the CMS, and concludes that the impact would not be

significant:

The four monumental lighting stanchions on the east side of the
CMS would clearly not be original, but their simple form and regular
spacing would not detract substantially from the important
prevailing design character of the CMS, and are typical of the
modifications and alterations to structures of this age which have
remained in active use. These lighting masts would be repetitive,
like the character defining original pairs of flagpoles, but would not
interfere critically in the rhythm of those elements because they
would be far fewer in number and would be limited to the east side.
As discrete, functional additions, they would not interfere
importantly with the ability of the original structure to convey its
historical significance.

(AR 4:799.)

Panoramic argues that substantial evidence does not support the finding that

these permanent lights would have no substantial adverse effect on the historical

significance of the CMS. To begin, Panoramic's argument should be viewed first

as an argument that substantial evidence does not support the EIR's conclusion

that the new lights do not create a significant effect, because the University is not

required to make findings for effects that are not significant. (See Guidelines §
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15091 (a).) Panoramic contends that the lights' effect would be significant because

the four stanchions would rise above the east rim of the CMS, in alleged violation

of: (1) the 1998 Historic Structures Assessment (" 1998 HSA") prepared for the

CMS; and (2) the Design Guidelines adopted for the Integrated Projects.

(Panoramic's Opening Brief, filed July 23,2007, p. 48.)

However, neither the 1998 HSA nor the Design Guidelines establishes the

standard for determining whether an impact is significant. The criteria for

determining whether an impact is significant are set out at AR 4:789 and reflect

CEQA Guidelines Appendix G. (The relevant standard here asks whether a

project "cause[s] a substantial adverse change in the significance of a historical

resource as defined in section 15064.57") The University's determination that the

lights do not significantly impact the historic significance of the CMS is supported

by substantial evidence in the record, which includes the narrative description of

the lighting from the EIR quoted above. The University consulted with an historic

preservation expert in preparation of the EIR for the Integrated Projects. (AR

5: 1020 [identifying Frederick Knapp, AlA, as Historic Resources consultant]; see

also AR 47:11907 [Mr. Knapp's resume].)

The Court can not conclude that the EIR's finding is deficient because there

is in express statement of concurrance in the record from the University's historic

preservation consultant. This is particularly so given that the SHPO's comments

to the Draft EIR raised no objection to the proposed lighting. (AR 8: 1779 [SHPO

comment letter].) Panoramic's claim that the SHPO's comment letter expresses an
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an objection to the lighting is not well taken. (See Panoramic's Opening Brief,

filed July 23,2007, p. 48, line 22; AR 8: 1779.) If anything, in the context of the

other comments that are made in the letter, the SHPO's omission of any mention

of the proposed lighting supports the University's finding.

Panoramic argues that substantial evidence does not support several of The

Regents' findings that impacts of the CMS Project are unavoidable. Panoramic

refers specifically to (1) the impact of the SAHPC on the historical significance of

the CMS and the wooded area to the west of the CMS; (2) the impact of Phases 2

and 3 of the CMS Project "on the Stadium's cultural resources"; and (3) the

seismic, noise, and traffic impacts caused by increasing the number of capacity

events at the CMS. The court disagrees with Panoramic regarding items (1) and

(2), above. The crux of Panoramic' s argument is that the record does not explain

why the University could not reduce the size of the CMS Project to avoid certain

impacts. However, the EIR analyzes a project alternative, the Reduced Size

Alternative, which incorporates two of Panoramic's three suggested changes:

reducing CMS' s seating capacity to a level below 60,000, and reducing the size of

the SAHPC. (AR 5:99497.) The EIR explains that this alternative would "cause

the project to fall short of completely realizing the project objectives." (AR

5:997.)

However, the Court agrees that the record lacks support for findings and

conclusions in the EIR that doubling the number of capacity events at the CMS

will cause significant environmental effects that are unavoidable. (AR 2:209,
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2:219-220, 2:231-32; 5:897) The EIR assumes that additional capacity events may

occur because an updated and retrofit eMS will be make the facility more

attractive as an event venue. (AR 7:1611-1622 [Thematic Response 5].) However,

the EIR does not explain why the University must double the number of capacity

events currently held at the Stadium nor is there any link between any proposed

increase in the number of capacity events to any project objective. (AR 42: 10441-

42, 2407-2410.) Since the University has not explained why maintaining the

existing number of events is infeasible or unreasonable in light of the objectives of

this project, it cannot point to any evidence that would support a finding or that

the earthquake related risks, additional noise and traffic impacts associated with

the additional events are unavoidable.

d. Project Alternatives

As previously discussed in this Order, the University's analysis of project

alternatives is legally adequate. In its Findings, The Regents:

certifies that it has independently reviewed and considered the
information on alternatives provided in the Final EIR and the
administrative record, and finds that all the alternatives are infeasible
or undesirable in comparison to the Integrated Projects.

(AR 3:498.)

The Findings then discuss each of the five project alternatives analyzed in

the EIR, and explains why The Regents rejects each one. (AR 3:497-503) This

complies with the requirement of section 21081(a)(3) and Guidelines section

15091(a)(3) to find that "specific economic, legal, technical, or other
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considerations, including the provision of employment opportunities for highly

trained workers, make infeasible the mitigation measures or project alternatives

identified in the EIR." (Emphasis added.) It also complies with the requirement

of Guidelines section l509l(a) to provide a "brief explanation of the rationale for

each finding."

Panoramic argues that "the specific findings for each of the five

alternatives" are not supported by substantial evidence, and that the Findings

"do[es] not explain how anyone of [the alternatives] is infeasible, instead citing

general inconsistencies with various Integrated Projects objectives." (Oaks'

Opening Brief, filed July 24 2007, p. 47.) The first argument fails because, as

discussed above, substantial evidence in the record supports the University's

analysis of project alternatives. The specific findings at issue here refer to that

analysis and to the evidence in the EIR and the administrative record that supports

it. (AR 3:498.) As a result, these findings are also supported by substantial

evidence in the record. The second argument fails because failure to satisfy

project objectives is a valid "other consideration" under section 2l08l(a)(3) and

Guidelines section l509l(a)(3).

Panoramic's citation to Vineyard Area Citizens for Responsible Growth,

Inc. v. City ofRancho Cordova (" Vineyard Area Citizens") (2007) 40 Ca1.4th 412,

445, to challenge the Findings is inapt because the facts of this case and Vineyard

Area Citizens are not comparable. To the extent that Panoramic may be trying to

argue that The Regents' Findings regarding project alternatives fails to "bridge[s]
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the analytic gap between the raw evidence and ultimate decision" (Topanga, 11

Cal.3d at 515), the Court disagrees. In this case, as in Mira Mar Mobile

Community v. City ojOceanside (2004) 119 Cal.AppAth 477,497, the

environmental findings refer to the EIRs and all accompanying reports and studies,

and indicate that the lead agency relied on all these documents in reaching its

decision. (AR 3:448.) Like this case, Mira Mar involved a challenge to an EIR

tiered from an earlier EIR. (Id. at 487-88.) As in Mira Mar, "incorporation by

reference of the earlier EIRs and associated documents [is] sufficient to provide

the required link [between the facts contained in the record and the ultimate

decision]." (Id. at 497.)

Oaks argues that The Regents' Findings, as it relates to project alternatives,

is legally inadequate because the Findings "cannot give the public any reassurance

that alternatives to the Integrated Projects were considered in any meaningful

way." (Oaks' Opening Brief, filed July 242007, p. 41.) Oaks focuses on the

following; passage from a section of the Findings entitled "Substitutability of

Alternatives":

The Regents finds that in addition to the alternatives considered in
the Draft EIR, Thematic Response 8 in Section 11.1 of the Final EIR
addressed the request of some commentators that alternative
components be analyzed and compared individually. Some
commentators suggested that the groupings were intentionally
formulated in a way as to render the alternative as a whole infeasible
or environmentally undesirable, but the alternatives were in fact
developed in a cumulative manner to be parallel to the Integrated
Projects, thereby facilitating comparison between the Integrated
Projects and the alternatives. CEQA requires analysis of alternatives
that could attain most of the project objectives, and for an alternative
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to meet these objectives, it must include most of the components of
the Integrated Projects. The analysis itself in·the Draft EIR was
performed on a project by project basis by analyzing each
component of each alternative for its environmental impact and
comparing it to its corresponding component in the proposed
Integrated Projects. Moreover, the groupings of alternatives in the
Draft EIR do not limit the ability of The Regents to select individual
projects from among them. The consideration of alternatives allows
for a "mix and match" approach, in which components from
different alternatives may be substituted for one another.

(AR 3:503.)

The Oaks Petitioners contend that the discussion of alternatives in the

Findings "wholly undercuts" the fact, described above, that the EIR's analysis of

alternatives allows The Regents, if it so chooses, to use a "mix and match"

approach when it considers alternatives. (Oaks' Opening Brief, filed July 24

2007, p. 41.) The Court finds this contention unpersuasive. The fact that The

Regents did not choose to make findings that discuss project alternatives using a

"mix and match" approach does not mean that The Regents was not able to make

such findings. To the contrary, The Regents specifically finds that, "the groupings

of alternatives in the Draft EIR do not limit the ability of The Regents to select

individual projects from among them." (AR 3:503.) The court concludes that The

Regents was able to use a "mix and match" approach.

4. Statement of Overriding Considerations

Oaks argues that The Regents' Statement of Overriding Considerations is

invalid for three reasons: (I) it fails to mention the destruction of specimen trees

west of the CMS; (2) it relies on allegedly inadequate findings related to
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archaeological impacts; and (3) it is incoherent and vague.

The Oaks Petitioners' arguments regarding impacts to biological and

archaeological resources simply refer to arguments they make elsewhere in their

brief. (Oaks' Opening Brief, filed July 242007, p. 39.) The arguments regarding

biological resources and archaeological resources fail for the reasons set forth

elsewhere in this Order.

The Oaks Petitioners' argument that the Statement of Overriding

Considerations is vague is a replay of its argument that the project objectives in

the EIR are invalid because they are vague. The discussion of project objectives

elsewhere in this Order demonstrates that the EIR's statement of project objectives

is clear and legally valid.

Contrary to the Oaks Petitioners' contention, the Statement of Overriding

Considerations does not acknowledge that the Integrated Projects might expose

people to earthquake risks "due to new construction astride a known earthquake

fault." (Oaks' Opening Brief, filed July 242007, p. 39, citing AR 3:504.) The

page that the Oaks Petitioners cite contains descriptions of two seismic impacts ­

one from fault rupture and one from ground shaking. (AR 3:504.) Neither

description contemplates or mentions constructing a new building astride a known

earthquake fault, which would be impermissible under both the University's

Policy on Seismic Safety and Alquist-Priolo. (AR 3:504.) There is only one

component of the Integrated Projects that will be executed "astride a known

earthquake fault": the seismic corrections to the CMS. (AR 4:819.) Seismic
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corrections to the CMS are consistent with the goal to "provide seismically safe

facilities for students, staff and visitors."

The Oaks Petitioners argue that the Statement of Overriding

Considerations' finding that cultural impacts caused by the CMS Project would be

significant and unavoidable is inconsistent with the Integrated Projects' goal to

"enhance remarkable historic places." (Oaks' Opening Brief, filed July 24 2007,

p.40.) As explained elsewhere in this Order, the University considered historic

preservation as it developed its design for the Integrated Projects. Rehabilitation

and preservation of the CMS is a central goal of the Integrated Projects. The

University'S design solution was praised by the SHPO. (See, e.g., AR 45:11266

[SHPO official calls the design a "breath of fresh air" and asks to use the design as

an example to show others how to approach a historic stadium].) The Integrated

Projects will cause certain adverse effects to the historic character of the CMS.

But substantial evidence supports the University's conclusion that these adverse

effects are outweighed by to the benefits of preserving the building's fas;ades and

rehabilitating its structure.

V. OBJECTIONS TO EVIDENCE

A. PETITIONERS' OBJECTIONS

Petitioners have asserted four categories of objections to statements

contained in the Diesko, Dento, Friedman, Yuen, and Milano Declarations

submitted by the University in response to the Court's December 10, 2007 Order

Re: Additional Evidence Relating to Claims Arising Under the Alquist-Priolo
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Earthquake Fault Zoning Act. These evidentiary objections are ruled on as

follows:

Objection No.1 is,SUSTAINED IN PART, on relevance grounds, as to

statements in the Diesko, Denton and Friedman Declarations that refer to changes

in the design of the SAHPC after December 5, 2006. The Court has chosen to

receive "extra record" evidence from the parties to aid in the determination of

whether the University's December 5, 2006 decision to approve construction of

the SAHPC complied with Alquist-Priolo. Evidence that the University may have

changed the design of the SAHPC since December 5, 2006 is not relevant to the

claims that are before the Court.

Petitioners' remaining evidentiary objections are OVERRULED.

B. RESPONDENTS' OBJECTIONS

Respondents' objections to statements contained in the Wong, Orth,

Barzegar, and Osteraas Declarations are OVERRULED.

VI. CONCLUSION

The Petitions for Writ of Mandate are GRANTED IN PART and DENIED

IN PART, as set forth above, and a Writ of Mandate shall issue.

On or before June 24, 2008, Petitioners shall submit a proposed form of

writ of mandate and proposed judgment for the Court's approval. No later than

June 27, 2008, Respondents may submit objections, if any, to Petitioners'

proposed form of writ of mandate and proposed judgment, and may submit their

own proposed form of writ of mandate and proposed judgment. The Court shall
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retain jurisdiction over those procedeedings, by way of return to peremptory writ,

until it has determined that Respondents have complied with CEQA and Alquist-

Priolo.

IT IS SO ORDERED.

---:rlMv-- I~ I d-O0t6
Date 3~rt"Barbara 1. Miller, Judge

Alameda County Superior Court
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